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IN THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

____________________________________________________________________________ 

 

 

ANTONIO BUEHLER. 

 

 PLAINTIFF  

       CIVIL ACTION NO: 5:15-CV-00168 DAE 

 VS 

 

THE CITY OF GONZALES, a municipal entity, 

OFFICER GAYLE AUTRY, in his individual and 

official capacity, OFFICER TAMMY WEST, in her 

individual and official capacity.   

.   

 

 DEFENDANTS 

 

PLAINTIFF’S MOTION FOR RECONSIDERATION, OR IN THE ALTERNATIVE, 

MOTION FOR CLARIFICATION AND MOTION TO ORDER ADDITIONAL 

BRIEFING 
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PLAINTIFF’S MOTION FOR RECONSIDERATION, OR IN THE ALTERNATIVE, 

MOTION FOR CLARIFICATION AND MOTION TO ORDER ADDITIONAL 

BRIEFING 

 

NOW COMES Plaintiff, Antonio Buehler, and files this Motion for Reconsideration of 

the Court’s May 18, 2017 Order pursuant to Federal Rules of Civil Procedure 59 or 54(b). (Dkt. 

#50.) Reconsideration of the Court’s order is necessary to prevent manifest injustice and to avoid 

unnecessary appellate procedures. His alternative Motion to Clarify and to Order Additional 

Briefing are also made under Rule 56 of the Federal Rules of Civil Procedure. 

A motion under Rule 59 or 54 should be granted when there has been a “manifest error of 

law or fact.” Ross v. Marshall, 426 F.3d 745, 763 (5th Cir. 2005) (applying Rule 59). 

BACKGROUND AND SUMMARY OF ARGUMENT 

 

Mr. Buehler moved for partial summary judgment early in this litigation on December 

15, 2015, asking the Court to determine whether, as a matter of law, his act of swearing was 

“fighting words.” (Dkt. #21.) The Court granted that motion, holding that Mr. Buehler’s speech 

was protected by the First Amendment under clearly established law. (Dkt. #34 at 14.) It also 

noted that there could have been some other conduct by Mr. Buehler, known to the Defendants, 

which might have justified his arrest. (Dkt. #39 at 5, clarifying that the factual dispute is whether 

Mr. Buehler’s arrest was based on his speech or whether “the arrest was based on some other 

action or behavior by Plaintiff”.) 

Mr. Buehler then conducted discovery, and endeavored to find out whether the 

Defendants had knowledge of any other conduct, facts, or circumstances that could have formed 

the basis for his arrest. The Defendants, in sworn interrogatory responses, stated that at the 

moment of his arrest they had knowledge of just one action on Mr. Buehler’s part that might 
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have constituted a crime: swearing. (Dkt. #45-4 at 3; Dkt # 45-6 at 3.) Discovery ended on 

November 9, 2016. (Dkt. #27-1, granted January 13, 2016.) 

Mr. Buehler moved for summary judgment on December 9, 2016. (Dkt. #45.) He alerted 

the Court that the fact issue identified in the Court’s earlier decision had been definitively 

resolved: there was no other conduct within the Defendants’ knowledge that might have formed 

the basis for an arrest. (Id. at 6-7.) The Defendants responded on December 21, 2016, by arguing 

once again that it was Mr. Buehler’s swearing that justified his arrest. (Dkt. # 46 at 3.) 

The Court delivered its opinion on May 18, 2017. (Dkt. #50.) It denied summary 

judgment because it found that the evidence indicates that Mr. Buehler was asked to leave the 

municipal premises at least one time prior to his speech. (Id. at 12.) This argument had never 

been raised by the Defendants, (Dkt. #46), nor did the Court state what crime this might have 

been. (Dkt. #50 at 12.) It also held that there is a fact issue about whether the Defendants arrested 

and prosecuted Mr. Buehler for his speech or for some other conduct. (Id. at 13-14.) 

The Court commits a manifest error of law and fact for the following reasons: 

 It raises a legal and factual theory never raised by the Defendants. The Court’s 

theory, made on behalf of the non-movant, was waived when the non-movant 

failed to make it in its Summary Judgment Response. 

 

 Because being asked to leave the municipal building is not a crime, its holding 

assumes that the Defendants could prove the other elements of an unknown 

provision of the Penal Code, despite undisputed evidence that they had no 

knowledge of any other criminal conduct by Mr. Buehler.  

 

 It holds that probable cause for arrest is dispositive in a malicious prosecution 

claim, rather than probable cause for the prosecution.  

 

 It overlooks the fact that substantial motivation is undisputed. 

 

Because of these manifest errors of law and fact, Mr. Buehler asks the Court to 

reconsider his Motion for Summary Judgment, assess it solely on the basis of the legal theories 
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raised by the Parties, consider only the facts in evidence, and assess malicious prosecution under 

the law clearly established in this Circuit.  

In the alternative, he asks that the Court would clarify what Penal Code provision it 

believes could have been violated by being asked to leave the municipal building and allow Mr. 

Buehler to submit a supplemental summary judgment brief assessing whether any reasonable 

jury could find that there was probable cause under that provision.  

ARGUMENT 

 

I. A legal theory not raised by the non-movant is waived and should not be raised 

sua sponte by the Court. 

 

The Court commits a manifest error of law by propounding a new legal and factual 

theory for probable cause, which was not argued by the Defendants. “[A] federal court does not 

have carte blanche to depart from the principle of party presentation basic to our adversary 

system.” Wood v. Milyard, 566 U.S. 463, 132 S. Ct. 1826, 1833 (2012). See also Greenlaw v. 

United States, 554 U.S. 237, 243 (2008) (“[W]e rely on the parties to frame the issues for 

decision and assign to courts the role of neutral arbiter of matters the parties present.”); McNeil 

v. Wisconsin, 501 U.S. 171, 181 n.2 (1991) (“What makes a system adversarial rather than 

inquisitorial is…the presence of a judge who does not (as an inquisitor does) conduct the factual 

and legal investigation himself, but instead decides on the basis of facts and arguments pro and 

con adduced by the parties.”). 

The rule of party presentation applies “in the first instance and on appeal.” Greenlaw, 554 

U.S. at 243. It applies just as forcefully in deciding summary judgment motions as it does in any 

other proceeding: an argument not raised in a brief opposing a motion for summary judgment is 

waived. See, e.g., Ledet v. Fleetwood Enterprises, Inc., 245 F.3d 791 at *3 (5th Cir. 2000) 

quoting Savers Fed. Sav. & Loan Ass'n v. Reetz, 888 F.2d 1497, 1501 (5th Cir. 1989) (“‘[W]e 
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have specifically refused to overturn a summary judgment motion on a theory not advanced in 

opposition to the motion in the district court.’”); Ledet, 245 F.3d 791 at *3 (“the party opposing 

summary judgment has a duty to inform the district court of the reasons why summary judgment 

is not appropriate”); Savers Fed. Sav. & Loan Ass'n, 888 F.2d at 1501 (Rule 56 requires “the 

nonmoving party to ... designate specific facts showing that there is a genuine issue for trial.”) 

(internal quotations omitted) (emphasis in original). 

The rule of party presentation also applies with equal force to the question of probable 

cause. The Fifth Circuit recently explained that it is the defendant who puts alternative Penal 

Code provisions at issue by alerting the court and the parties during briefing. Alexander v. City 

of Round Rock, 854 F.3d 298, 306, n.3 (5th Cir. 2017). The failure to do so constitutes waiver. 

Id. (declining to consider alternative basis for probable cause raised after briefing was complete, 

even though it may have resulted in the grant of qualified immunity).  

This Court held that evidence that “Defendants had asked Plaintiff to leave the premises 

at least once prior to Plaintiff’s speech” supports probable cause for his arrest. (Dkt. #50 at 12.) 

This is an entirely new legal and factual theory, which has never been argued by the Defendants. 

In fact, the Defendants have unwaveringly asserted that Mr. Buehler was arrested for committing 

disorderly conduct by swearing. (Dkt. ##17, 26, 29, 45-4 at 3; 45-6 at 3, 46.) In their response to 

Mr. Buehler’s motion for summary judgment they argued only that theory. (Dkt. #46.) They have 

also made sworn statements affirming that they have knowledge of no conduct outside of that act 

of swearing that could have justified his arrest and that his arrest was justified under no other 

statute. (Dkt. ##45-4 at 3; 45-6 at 3.) The Defendants’ “failure to raise the issue” now put forth 

by the Court “constitutes a waiver of the issue for summary judgment purposes.” Ledet, 245 F.3d 

791 at *3.  
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Violation of the party presentation rule in this case violates Mr. Buehler’s right to a fair 

trial and right to due process of law. U.S. Const. Amends. V, VII, XIV. It was a manifest error of 

law for the Court to sua sponte raise a legal theory or defense on behalf of one party in this case 

and Mr. Buehler respectfully requests that the Court reconsider its order on his summary 

judgment motion and deem any argument not raised by the Defendants in support of probable 

cause waived. 

II. Being asked to leave the municipal building is not a fact question material to the 

question of probable cause. 

 

Only material and genuine factual disputes can operate to preclude the grant of a motion 

for summary judgment. Fed. R. Civ. Proc. 56(a). The fact raised by the Court is not material 

because it would not allow a jury to determine that there was probable cause for Mr. Buehler’s 

arrest.   

The Court denied summary judgment because “there is evidence, including the video of 

the incident, which suggests that Defendants had asked Plaintiff to leave the premises at least 

once prior to Plaintiff’s speech...” (Dkt. #50 at 12.) Solely on the basis of this factual 

observation, the Court held that there was sufficient evidence from which a jury could conclude 

that there was probable cause to arrest Mr. Buehler. (Id.) 

However, being asked to leave a building is not a crime. If a jury found that Mr. Buehler 

was asked to leave the municipal building, it would still have to conclude that there was no 

probable cause for his arrest. That fact is irrelevant to the question of probable cause for arrest.  

If the Court meant to imply that being asked to leave would satisfy one element of an 

unnamed crime, the other elements would still need to be satisfied in order for summary 

judgment to be properly denied.  In other words, there would have to be some evidence in the 

record of criminal conduct on Mr. Buehler’s part. 
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But, the undisputed evidence in the record shows that there was no such criminal 

conduct. The Defendants stated in sworn interrogatory responses that they had knowledge of 

only one action on Mr. Buehler’s part that could have supported his arrest: his act of swearing. 

(Dkt. #45-4 at 3; # 45-6 at 3.) Those responses are presumed to be complete and the Defendants 

would be barred from using any information not contained in those responses in any proceeding, 

including trial. Fed. R. Civil Proc. 37(c)(1).  

In deciding a summary judgment motion, the Court is confined to the facts in evidence. 

Little v. Liquid Air Corp., 37 F.3d 1069, 1075-76 (5th Cir. 1994). The Defendants’ sworn 

statements are dispositive and should not be overlooked by the Court.  

In addition, even if there were no sworn statements regarding Mr. Buehler’s conduct, the 

Court cannot “in the absence of any proof, assume that the nonmoving party could or would 

prove the necessary facts” to survive summary judgment. Little, 37 F.3d at 1075 (emphasis in 

original). But this is exactly what the Court’s order does. It assumes that the Defendants can 

prove the elements of some unspecified provision of the Penal Code, despite the complete 

absence of evidence that they could, or even would, do so. (Dkt. #50 at 12.) 

Mr. Buehler respectfully asks the Court to reconsider its order on his summary judgment 

motion and assess whether the conduct of which the Defendants had knowledge, namely, saying 

a swearword where others could hear him, could allow a reasonable jury to find that there was 

probable cause for arrest.  

III. Lack of probable cause for arrest is not an element of malicious prosecution. 

The Court committed a manifest error of law in holding that probable cause for arrest is a 

dispositive issue in Mr. Buehler’s malicious prosecution claim. (Dkt. # 50 at 14.) The question 

for the Court is whether there was probable cause for the prosecution, not the arrest. Castellano 
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v. Fragozo, 352 F.3d 939, 945–46 (5th Cir. 2003) (initiating charges without probable cause is at 

the heart of the malicious prosecution tort). If the arrest and prosecution were for different 

crimes, whether there was probable cause for the prosecution, not the arrest, is the controlling 

question. Id. 

The Court held that there could have been probable cause that Mr. Buehler committed 

some crime, other than disorderly conduct abusive language. (Dkt. # 50 at 12.) But Mr. Buehler 

was not prosecuted for some other crime. He was prosecuted for disorderly conduct abusive 

language. (Dkt. #26-3 at 1-2.) 

Here, regardless of what basis there was for the arrest, the Defendants swore out a 

complaint against Mr. Buehler for disorderly conduct abusive language and, by doing so, 

initiated his prosecution. (Dkt. #26-2.) There is no question that there was no probable cause for 

taking this action. (Dkt. #34 at 14.) It was a manifest error of law to hold that probable cause for 

arrest could prevent liability for malicious prosecution where there was no probable cause for 

initiating the prosecution. Mr. Buehler respectfully asks the Court to reconsider its holding to the 

contrary. 

IV. The Defendants have conceded substantial motivation. 

 

The Court says there is a fact issue as to what conduct of Mr. Buehler’s motivated his 

arrest and prosecution, but does not identify what conduct that could be. (Dkt. #50 at 12-14.) In 

fact, there is no such conduct in the record. (Dkt. ##45-4 at 3, 45-6 at 3.) This was a manifest 

error of law because it assumes that the Defendants “could or would prove the necessary facts” 

to survive summary judgment. Little, 37 F.3d at 1075. 

The Court also overlooks the fact that the Defendants do not dispute what conduct 

motivated the arrest and prosecution. They have always maintained, and continue to assert 
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unequivocally, that it was his act of swearing that motivated the arrest and prosecution. (Dkt. 

##17, 26, 29, 45-4 at 3; 45-6 at 3, 46.) 

The Court’s previous orders on this question were issued while discovery was still 

ongoing. (Dkt. ## 34 at 18-19, 39 at 5.) Discovery has now closed and Mr. Buehler has presented 

the Court with the Defendants’ sworn statements that it was his speech, and no other conduct, 

that motivated the arrest. (Dkt. ##45-4 at 3, 45-6 at 3.) And they have come forward with no 

evidence that his prosecution for his speech was somehow motivated by other conduct – a 

position that would have been untenable, given the evidence in the record. (Dkt. ##26-2, 26-3.) 

The Court is asserting a fact issue where none exists and without identifying any conduct 

that could support the assertion. It is overlooking the undisputed evidence. And it violates the 

rule of party presentation, arguing that the Defendants were motivated by conduct other than Mr. 

Buehler’s speech, when they have never made such an argument. See supra Sec. I.  

The Defendants could not have made it more clear that they will testify at trial that the 

only conduct that motivated Mr. Buehler’s arrest and prosecution was his act of swearing. (Dkt. 

##45-4 at 3, 45-6 at 3, 46.) This will subject them to a directed verdict on the question of 

substantial motivation. It is precisely in these circumstances that summary judgment should be 

granted. Int'l Shortstop, Inc. v. Rally's, Inc., 939 F.2d 1257, 1264-65 (5th Cir. 1991). 

ALTERNATIVE ARGUMENT 

 

I. In the alternative, the Court should clarify what Penal Code provision is at issue 

and withdraw its summary judgment decision pending additional briefing. 

 

a. Mr. Buehler has no way of ascertaining what Penal Code provision the Court 

will be submitting to the jury. 

 

Probable cause for arrest must be grounded in the suspected violation of a specific 

provision of the Penal Code. See, e.g., Brown v. Lynch, 524 F. App'x 69, 77-78 (5th Cir. 2013) 
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(looking to elements and definitions of state statute to determine whether there was probable 

cause). This Court held that there could have been probable cause for arrest because Mr. Buehler 

was asked to leave the premises of the municipal building. (Dkt. #50 at 12.) It did not state what 

crime this could have been. (Id.) 

As stated above, the Defendants have never claimed that any provision other than 

disorderly conduct abusive language could support Mr. Buehler’s arrest. (Dkt. ##17, 26, 29, 45-4 

at 3; 45-6 at 3, 46.) The Court now asserts that some other crime could have been committed. 

(Dkt. #50 at 12-14.) Mr. Buehler has no way of ascertaining what crime the Court has in mind. 

Mr. Buehler has a right to a fair trial. Latiolais v. Whitley, 93 F.3d 205, 207 (5th Cir. 

1996); U.S. Const. Amend. VII. He also has a right to procedural due process and fundamental 

fairness. U.S. Const. Amends. V, XIV. Those principles demand that Mr. Buehler have notice of 

the Penal Code provision the Court has determined to be dispositive in this case. He respectfully 

asks the Court to clarify what Penal Code provision it believes there could be probable cause that 

he violated.  

b. The Court should allow additional briefing on the issue prior to making a 

summary judgment decision.  

 

In the rare circumstances where a new theory is considered after the principal briefs are 

complete, a court should allow additional briefing in the interests of substantial justice. See, e.g., 

Pennsylvania Gen. Ins. Co. v. Story, No. CIV.A.3:03CV0330-G, 2003 WL 21435511, at *1 

(N.D. Tex. June 10, 2003) (granting leave to file sur-reply where new arguments raised in reply 

brief); Prieto v. Quarterman, 456 F.3d 511, 518–19 (5th Cir. 2006) (trial court should have 

ordered additional briefing before considering issue of procedural default sua sponte). 

The Court has raised a new factual and legal theory, which it holds is dispositive in this 

case. (Dkt. # 50 at 12-14.) The theory was never raised, or even alluded to, prior to the Court’s 
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order. Mr. Buehler had no opportunity to present the Court with argument on that issue. He has 

the right under the Fifth, Seventh, and Fourteenth Amendments to notice and the opportunity to 

be heard on this new theory. U.S. Const. Amends. V, VII, XIV. 

As argued above, Mr. Buehler believes the Defendants have waived any argument that 

alternative conduct or Penal Code provisions justified their actions. See supra, Secs. I-IV. 

However, if the Court is not amenable to that position, he respectfully asks the Court to clarify 

what Penal Code provision it believes is dispositive in this case and allow Mr. Buehler to submit 

a summary judgment brief so that he can be heard on this issue. He asks the Court to withdraw 

its Order on his Motion for Summary Judgment pending completion of additional briefing. 

PRAYER FOR RELIEF 

 

For the reasons set out above, and in his Motion for Summary Judgment, Mr. Buehler 

respectfully asks the Court to reconsider its order denying that motion. He asks the Court to 

decide the motion based solely on the arguments set forth by the Parties, taking into account the 

undisputed evidence regarding the Defendants’ knowledge at the time of the arrest, the 

undisputed evidence regarding their motivation, and correctly apply the law regarding malicious 

prosecution. In the alternative, he asks the Court to clarify what Penal Code provision is now at 

issue and permit Mr. Buehler to supply the Court with a supplemental summary judgment brief 

on that provision. 

  

DATED:  Austin, Texas 

            May 29, 2017 

 

 

Respectfully submitted,  

 

The Law Office of Oprea & Weber  

1411 West Ave., Ste. 216 
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Austin, TX 78701  

[512] 344-9070  

[512] 366-9467/FAX  

 

By: /s/ Karen E. Oprea  

Karen E. Oprea  

Bar No. 24090307 

karen.oprea@opreaweberlaw.com 

Kevin J. Weber  

Bar No. 24090461  

kevin.weber@opreaweberlaw.com  

 

ATTORNEYS FOR PLAINTIFF 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

I, Karen E. Oprea, do hereby certify that on this the 29th day of May, 2017, a true and correct 

copy of this Motion to Amend Order was filed with the Clerk of the Court via the CM/ECF 

system which will send notification of this filing to all parties of record.  

 

/s/ Karen E. Oprea  

        Karen E. Oprea 

Attorney for Antonio Buehler 

 

 

 


